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94-200, CC Docket No. 93-22, adopted August 2, 1994 and released
August 31, 1994 (Notice). Therein, the Commission proposes to
amend its rules, specifically, 47 CFR Sections 64.1501, 64.1504,
and 64.1510, to plug "loopholes” that have permitted information
service providers to charge consumers for making calls on 800
lines without valid presubscription agreements.

In its initial comments, MCI indicated its full support for
the Commission’s goal of remedying problems that have arisen from
the activities of some 800 information service providers who have
sought, and found, "loopholes" in the Commission’s 800
information services rule restrictions. These have resulted in a
barrage of consumer and business complaints.

However, MCI indicated that it has serious reservations
about proposed rules that would redefine "“presubscription or
comparable arrangement" to require an executed writing,! and
would prohibit common carriers from billing subscribers for

presubscribed information services without evidence of a written

1 See Notice at 13. No. of Copinroc'd%y
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agreement.? If adopted, these rules would seriously impede the
manner in which business in the electronic marketplace will be
conducted and, therefore, would have a negative effect on
legitimate commerce. In lieu of imposing such constraints on
trade, MCI recommended that the Commission adopt the approach
established in MCI’s tariff, which effectively forecloses the use
of automatic number information or ANI for use by information
service providers for billing.

The views expressed in the comments clearly reflect a
consensus that a problem exists in the provision of certain types
of information services furnished via 800 numbers. A number of
commenters support the Commission’s proposed rule, which is
intended to eliminate these problems, namely, to require that
presubscription agreements be executed in writing. However, as
demonstrated by MCI and other carriers, the Commission’s proposed
rule goes far beyond the identified problem; it "fixes"™ too much,
would interfere with the reasonable provision of services to
customers, and is not necessary to eliminate the problem
identified.?

As an initial matter, and as emphasized by MCI in its

initial comments herein, the Commission’s current rules and

2 m.

3 MCI will respond herein only where it believes it
essential to do so in order to create an adequate record for
decisioned purposes. MCI’s failure to address any particular
comments or position should not be interpreted to mean that MCI
supports the position expressed in those comments.
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Order* restricting the use of 800 numbers to provide
»information,” and its proposed rule requiring presubscription
agreements to be in writing, have introduced substantial
confusion in the marketplace, in part, because the Commission has
never defined the term "information."® It appears that the
Commission interprets "information® to mean "“information service"
because the Commission states that "information gerviceg charged
on a per-call basis may be made available over 800 numbers when
they are charged to a credit or charge card or provided under a
presubscription arrangement." (emphasis added).® Moreover, in
said Oorder, the Commission appears to view information services
as services that otherwise would fall within the definition of
"pay-per—-call services," but are offered via 800 access. Thus,
the Commission stated that "TDDRA clearly and unambiguously
prohibits the use of 800 numbers for certain pay-per-call
purposes...";’ and that "[a]lthough use of 800 numbers to provide
pay-per-call services is severely constrained by the TDDRA, an
exemption is created for information services offered under a

preexisting agreement or through credit or charge card

4
Policies and Rules Implementing the Telephone
Disclosure and Dispute Resolution Act, 8 FCC Rcd 6885 (1993)
(Qrder) .

s Ses, also, Comments of AT&T Corp. (AT&T) and
Southwestern Bell, asking the Commission to define the term
"information."

6 Order at 6891.

7 Id. at 6890.



transactions."®

This definitional issue is critical because the definition
of "pay-per-call® services is sufficiently broad to encompass
"eanhanced services,” which currently are offered via 800 access
pursuant to "presubscription agreements". By changing the
definition of “presubscription agreement® to regquire a written
contract in all instances, the Commission would adversely impact
the provision of current enhanced services by carriers, as well
as future products under development. The Commission’s proposed
rule also would unjustifiably interfere with the provision of
information services by carriers to their calling card
customers,’ even though there is no evidence whatsoever of any
problems or abuses in connection with these service arrangements,
which have been ongoing for several years nowv.

Finally, as noted by AT&T, the Commission’s proposed rule
would apply to all information services offered pursuant to
presubscription agreements, not only those services offered via
800 access. There is no available evidence in this record -- or
elsewhere, for that matter -- to support a finding that
information services not offered via 800 access are a problem or,
otherwise, raise public interest concerns that need to be

addressed by sweeping all-inclusive rules. Therefore, there is

s Id. at 6891. BellSouth appears to interpret the
Commission’s rule similarly. In its comments, BellSouth states
that "... ‘information services’ encompasses audio information
and entertainment programming and ‘live’ services which would be
pay-per-call services but for their inclusion within one of the
specific enumerated exceptions under the Act and the Commission’s
Rules...". BellSouth Comments at 1, n.2.

’ See, Comments of Sprint at 2-4.
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no reason to apply a more stringent definition of
»presubscription agreement" to services provided via 900 or other
access numbers.

It is plainly evident that the Commission’s proposed rule
would unduly interfere with the provision of current services.
Moroever, the proposed rule is far broader than it need be. The
facts thus far developed on the record show that the “abusive"
800 information programs are primarily those in which a
presubscription agreement is established solely by capturing the
ANTI of the telephone from which the call originates. A
requirement that all presubscription agreements be in writing is
not necessary to address this problem. Rather, the Commission
should adopt a rule that addresses the specific issues raised and
foreclose the use of ANI, furnished as a byproduct of the
provision of 800 service, to bill, directly or indirectly, for
what may be defined as information services not provided as an
incident of the furnishing of tariffed common carrier services.
MCI’s tariff currently prohibits the use of ANI in such fashion
and MCI has terminated customers who use ANI as the sole basis of
establishing a "presubscription agreement." Although MCI'’s
tariff has been somewhat effective, customers currently can
"port" their 800 numbers to other carriers and continue the
abusive practice. A Commission rule prohibiting the use of ANI
in this manner, however, would eliminate this possibility.

Sprint and AT&T urge the Commission to find that the use of
a carrier calling card is a "“presubscription or comparable

arrangement.” Although this approach would allow carriers to
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continue providing information services to their calling card
customers, it would not address the issue of "enhanced" services
accessed via 800 and not billed to the carrier’s calling card or
a commercial credit card. Accordingly, this option is not
adequate.!®

Finally, MCI opposes any suggestion that a consumer can
never be charged for services obtained via 800 access: an idea
that is expressed in the simplistic refrain that "“calls to an 800
number must always be free." This approach simply is not
supportable under current law because consumers clearly can be,
and are, charged for common carrier communications services (such
as Telecommunications Relay Service and operator services) which
are accessed by dialing an 800 number. The Commission should
clear-up any misconceptions to the contrary; as it would be doing
the public and the industry a great disservice by allowing any

such confusion to continue.

1o Of course, if the Commission finds that certain
enhanced services are not "pay-per-call" gervices or "information
:ervices" subject to the Commission’s rules, this may not be an

ssue.



Based on the foregoing, MCI urges the Commission to adopt

the suggestions contained herein and in MCI’s comments.

October 31,

1994
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